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“The subject * * * is of such great 
and immediate importance in view of the 
agitation against corporations, that every 
business company and every business man 
ought to look into it carefully at once.— 
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An Elaborate Treatment of a Method of Business Organization, 
Which it is Submitted, Will be Found Superior to Incorporations, 
Under Existing Conditions, for all Kinds of Legitimate Business, Will- 
ing to Pursue a Policy of Honesty and Good Faith. 


Many of the greatest corporations of our large cities have already been re- 
organized on the new basis and many more are interested. Lawyers should be fully 
informed on this new and smportant development of the law. 





CAREFUL CONVINCING COMPREHENSIVE 





A Treatise of 400 Pages, Bound in Law Buckram, Containing a Careful 


Discussion of Extensive Authority, ‘Together with Complete Exhibits of ° 


Agreements and Declarations of Trust Establishing Companies for Various 
Purposes. 





Price, prepaid, $5.00 





Central Law Journal Company 
420 Market Street St. Louis, Mo. 












f 
® 
; 


mevmeipennnestas —— — 
Se OA ease area neat 











SS 


ae 











Se se = pe aii 
ee eee 


See 


Se TS ee oe 














CENTRAL LAW JOURNAL. 











A Treatise upon the Complex System of Constitutional 
Jurisprudence by which this Country is Governed 








THE CONSTITUTIONAL LAW 


OF THE UNITED STATES 


By W. W. WILLOUGHBY, Ph. D. 


Professor of Political Science, Johns Hopkins University; Managing-Editor 
American Political Science Review; Author of “The American Con- 
stitutional System,” “The Sutreme Court of the United States; 

Its Place and Influence in our Constitutional System,” 

“The Nature of the State,” “Rights and Duties 
of American Citizenship,” etc. 


N these two volumes is set forth in philosophical form the Constitutional 
Jurisprudence of the United States as developed during the 120 years 
since the adoption of the Constitution. The author has not sought to 

duplicate the work of digests by collating various constitutional decisions of 
the Federal Courts, but by a careful and critical study of these decisions, and 
of the processes of legal reasoning underlying them, has stated the fundamental] 
principles of American public law in so clear, so complete and so systematic 
a form that the work will, it:is confidently believed, be at once received as the 
standard authority upon the complex system of Constitutional Jurisprudence by 
which this country is governed. 


Especial attention is devoted to those constitutional provisions and prin- 
ciples, the possible implications of which are not yet certainly determined, and 
which must be relied upon to support the legislative and executive action which 
may be expected within the near future. 


Thus particular care is given to the discussion of such subjects as INTER- 
STATE COMMERCE, TAXATION, EXECUTIVE AND ADMINISTRATIVE POWERS AND DUE 
Process oF Law. Because of this systematic arrangement and its discussion of 
fundamental principles, the work will be indispensable not only to practicing 
lawyers but to students of the law as well. 


Pror. WiLLoucuBy is the author of several authoritative treatises upon 
political and constitutional subjects, is the editor of the “American Political 
Science Review,” and head of the department of Political Science at the Johns 
Hopkins University. 

The work contains a full index and analytical table of contents and table 
of cases, giving references to the Supreme Court Reporter, the Lawyers’ Co-op. 
Edition of the U. S. Reports, as well as the Official Reports of the U. S. 
Supreme Court. } 


Willoughby on the Constitution is in two large octavo volumes, hand- 
somely bound in canvas. Price, $12.00 net, delivered. 











BAKER-VOORHIS G&G CO. 


Law Book Publishers 


45-47 JOHN STREET 33 NEW YORK 











i} —- 


ce 


sl 


ce 
ni 


p' 


ce 


Ol 


be 
cc 
ot 


la 


re 
pl 
pe 
cl 


ul 
us 








VoL. 76 


CENTRAL LAW JOURNAL. _ 37 











Central Law Journal. 


ST’. LOUIS, MO., JANUARY 17, 1913. 





A COURT FOR THE JUDICIAL SETTLE- 
MENT OF INTERNATIONAL DISPUTES. 


A Court for the Judicial Settlement of 
luternational Disputes with the power to 
call nations to its bar, or to render judg- 
ment as upon a default, should not be 
thought an irridescent dream. ‘This is not 
so great a step from the establishment of 
“The Hague” as to that from prior condi- 
tions. It merely needs that refusal to ac- 
cept the services of The Hague tribunal 
shall carry a stronger presumption against 
a non-consenting nation, for process to be 
deemed the international right of a plaintiff 
nation. 

The Hague Conference has formulated 
rules concerning the usages of war and 
peace, and we believe that these are ac- 
cepted more as rules than were the doc- 
trines set forth by Grotius in his great work 
on War and Peace. 

There has grown up in a wonderful way 
a body of international law, the force of 
which civilized nations are ashamed to say 
they do not acknowledge. 

If so much be true, why should it not 
be that these nations should consent that a 
complaining nation may call into court an- 
other nation, when it may deem that this 
law has been violated ? 

The body of this law has been added to 
principally in decisions arising out of vol- 
untary submission of disputes between na- 
tions, to which submission the complained- 
of nation agreed because its sense of jus- 
tice thus constrained. 

Is it not possible for civilized nations to 
reach a consensus of opinion that a com- 
plaining nation should be heard in an im- 
partial court, just as a complaining citizen 
claiming to be aggrieved by another citizen 
may demand to be heard? It would be 
unique as between individual and individ- 
ual, if there were law governing them, to 





suppose it could not be invoked, through a 
competent tribunal, by one but by consent 
of the other. 


So, if international law has any force in 
governing the intercourse of nations, 
whether that force be based on honor, usage 
or sense of right, it has no inherent force, 
unless a nation claiming to be aggrieved 
may invoke the operation of its principles 
without the consent of another nation. 


Therefore, it is but the logic of recogni- 
tion of international law, as a force, that 
it should have a tribunal or tribunals of its 
own, binding civilized nations—especially 
when its doctrines sometimes apply to the 
determination of controversies between in- 
dividuals, 


It derogates from international law, that 
it may settle private rights and not have 
jurisdiction, in inzvitum, over disputes be- 
tween nations. It makes nations say, in 
effect, to their subjects that they must ac- 
cept it where applicable, but we or not, as 
we elect, 

For individuals it may be said interna- 
tional law applies ex necessitate rei-—be- 
cause the alternative of individual vindica- 
tion is resort to war. But it is imprac- 
ticable to drive nations to war because of 
intercourse between their citizens, and if 
resort were had it would no more settle 
matters, ex debito justitiae, than a duel be- 
tween individuals. We have abolished the 
wage of battle between individuals. Should 
it be admissible ever between nations, un- 
less as a dernier resort? 


‘Therefore, when we see our President 
urging an arbitral court and such men as 
Simeon E. Baldwin and Joseph H. Choate 
—imen not merely theorists in life, but ac- 
tive burden-sharers in life’s active employ- 
ments—trying to push this question to the 
front, we are disposed to think that nations 
may be impressed, that the goal may be of 
practicable attainment. 

This is, for example, the purpose of the 
organization known as The American So- 
ciety for the Judicial Settlement of Interna- 
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tional Disputes, which met last December 
in the City of Washington and over which 
our good friend and one of the most popu- 
lar members of the American Bar, Judge 
saldwin, presided. 


It is true, that the meetings of such an 
organization give rise to much vaporing 
about immaterial things, because the vapor- 
ers cannot divorce their reflections from 
local conditions or temporary issues. 


These, however, show an undercurrent 
of belief in the justice of an arbitral court, 
but suggest the improbability, if not impos- 
sibility, of securing a court in which the 
confidence of all the signatory nations al- 
ways may be reposed. In other words, it 
may be feared, that such a nation as ours, 
whose remoteness made the Father of our 
country warn us against entanglements with 
foreign nations, cannot formulate a plan 
for an arbitral court acceptable to the 
great nations of the world, which would 
command the confidence of our people. 


And there seemingly is much reason for 
this fear. There is a natural sympathy be- 
tween nations not divided by oceans, which 
does not exist where they are more remote 
from each other. And again there may be 
hostilities between adjacent countries, 
which those far removed little understand. 
Many things consciously or subconsciously 
may affect members of an international 
court. 


The theory that would formulate the 
jurisdiction of an arbitral court between 
nations, sufficiently comprehensive, and yet 
presumptively impartial, for the settlement 
of disputes between nations of the Eastern 
and Western hemispheres, is a gigantic 
conception. May it be thought to be un- 
attainable? At least may it not be true, 
that the body of international law which is 
accepted may be conclusively defined and a 
court established to enforce its obligations? 
As the court grew in world esteem, interna- 
tional law by accretion or agreement would 
extend its sway. 





NOTES OF IMPORTANT DECISIONS 





PRACTICE — AFFIRMANCE NOTWITH- 
STANDING ERROR INTERVENED.—The 
amended civil procedure of New York starts 
out to secure practical results in the affirm- 
ance of judgments notwithstanding error not 
affecting the substantial rights of the parties. 
A very recent illustration of the application 
of this rule is shown in the case of Patnode y. 
Foote, 138 N. Y. Supp. 221, decided unanimous- 
ly by N. Y. Supreme Court, in Appellate Divi- 
sion, Third Department. 


There was no error found to have been com- 
mitted on the trial except in regard to the 
exclusion upon objection of plaintiff, of evi- 
dence that might have affected the question 
of damages. 

It was said: “Ordinarily this error would 
require a reversal of the judgment. The (ex- 
cluded) testimony, however, if given and, if 
favorable to the defendant, would bear only 
upon the amount of damages which the plain- 
tiff had suffered. The verdict which the jury 
rendered was comparatively small, If defend- 
ant was liable at all, as we determine he was, 
the sum awarded is only adequate for the 
injury and suffering which the plaintiff sus- 
tained. By the amendment of the Code of 
Civil Procedure which went into effect the 
ist of September, 1912, this court is com- 
manded to give judgment after hearing the 
appeal, without regard to technical errors 
which do not affect the substantial rights of 
the parties. We think this case is one where 
the error should be disregarded.” 

It does not appear to a certainty whether 
this amendment went into effect pending the 
cause being on appeal, though there is fair 
inference that it did, and, if so, we see that 
an intervening statute cuts off the right of 
reversal, showing that, though it be true there 
is no vested right in a remedy, yet some 
force might be thought would lie in an appeal 
not to apply the rule so strictly as in appeals 
subsequently taken. Here, too, it seems that 
the amendment is not altogether as it should 
be, for, as we gather the court’s mind, if there 
had been substantial error as to damages, the 
case would have been remanded to be retried 
also on the issue of liability. The true rule 
ought to be to send back for retrial only in 
so far as the error affects a particular issue, 
if that is separable from other issues. 


WIiIhA 
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BURDEN OF PROOF IN A SUIT FOR 
PROFITS IN INFRINGEMENT OF 
A PATENT. 





Introductory: The contention was made 
and upheld in the Circuit Court for the 
Eastern District of Missouri and on appeal 
therefrom to the Circuit Court of Appeals, 
in a majority opinion, that where a paten- 
tee was unable to separate by reliable and 
tangible evidence, the profits made by an 
infringer, where he has added a material 
improvement to the patent, there only may 
be a recovery for nominal damages.’ This 
ruling reversed the finding-of the Master, 
Judge Henry H. Denison, of the St. Louis 
bar, whose elaborate report recommending 
substantial damages is well worthy of 
This case was reviewed by the 
Supreme Court on writ of Certiorari to the 
Circuit Court of Appeals and the Master 
was sustained and the lower courts re- 
versed in an unanimous opinion.? This de- 
cision seems so greatly to revolutionize the 
rule as to burden of proof in suits by paten- 
tees to recover profits in infringement, that 
a consideration of prior cases ought to 
prove interesting. Also it may here be stated 
that for a master to be overruled by two 
courts and finally upheld by the highest 
court in so important a principle is well 
worthy of note. 

The Evil in the Application of the Old 
Rule.—Justice Lamar, in the reversing de- 
cision, prefaces discussion of the question 
involved by saying: “In considering the 
question presented by the record here, it is 
to be borne in mind that Congress has legis- 
lated with a view of affording the patentee 
ample redress against the infringer. It not 
only makes the latter liable for damages— 
sometimes three-fold damages—but for al! 
profits derived from the use or sale of 
plaintiff’s invention. The rule as to the 
burden of proof has, however, been so ap- 
plied that this statutory right has been 


perusal. 


(1) Westinghouse Electric Mfg. Co. v. Wag- 
ner Electric & Mfg. Co., 173 Fed. 361, 97 C. C. 
A. 621. 


(2) §. C. 32 Sup. Ct. 691. 





often nullified hy those infringers, who had 
ingenuity enough to smother the patent 
with improvements belonging to themselves 
or to third persons. In such cases the 
greater the wrong, the greater the immun- 
ity; the greater the number of improve- 
ments the greater the difficulty of separat- 
ing the profits. And if that difficulty could 
only be converted into an impossibility, the 
defendant retained all of the gains, be- 
cause the injured patentee could not separ- 
ate what the guilty infringer had made im- 
possible of separation.” 


The existence of the evil, thus so plainly 
depicted, makes one wonder at its so long 
continuance in an enlightened system of 
jurisprudénce, and again there will be 
further cause for wonder, that a court with 
so clear a view of its injustice, merely modi- 
fied, instead of tearing up root and branch, 
the rule that was the basis of that evil. Be- 
fore that is shown, however, it is well to 
look at some of the cases applying the old 
rule. 

The Old Rule of Burden of Proof.—A 
case much referred to to support the old 
rule is that of Garretson v. Clark.* Justice 
Lamar said that it and the case of Warren 
v. Keep,* do not, when the facts of those 
cases are analyzed, “sustain so extreme a 
doctrine,” as that “the defendant is en- 
titled to retain all of the profits, even where 
the patentee is unable to make an appor- 
tionment.” The opinion in the Garretson 
case by Justice Field, affirming the judg- 
ment for nominal damages, is quite brief. 
The case concerned an improvement in the 
construction of mop heads—a mode of se- 
curing in place the movable jaw or clamp 
of a mop head. Plaintiff proved the cost 
and the selling price and claimed the differ- 
ence. Justice Field said: “When a patent 
is for an improvement, and not for an en- 
tirely new machine or contrivance, the 
patentee must show in what particulars his 
improvement has added. to the usefulness 


of the machine or contrivance. He must 


(3) 111.U. S. 121, 28 L. ed. 371. 
(4) 155 U. S. 265, 39 L. ed. 144. 
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separate its results distinctly from those 
of the other parts, so that the benefits de- 
rived from it may be distinctly seen and 
appreciated. The rule on this subject is 
aptly stated by Mr. Justice Blatchford in 
the court below: ‘The patentee must in 
every case give evidence tending to separ- 
ate or apportion the defendant's profits and 
the patentee’s damages between the patent- 
ed feature and the unpatented features and 
such evidence must be reliable and tangible, 
and not conjectural or speculative; or he 
must show, by equally reliable and satis- 
factory evidence, that the profits and dam- 
ages are to be calculated on the whole ma- 
chine, for the reason that the entire value 
of the whole machine, as a marketable ar- 
ticle, is properly and legally atfributable to 
the patented feature. The plaintiff com- 
plied with neither part of this rule.” This 
language appears to declare in an exceed- 
ingly clear way, that there are but two 
principles governing the rule of burden 
of proof in suits for profits made by in- 
fringers of patents, under the statute re- 
quiring “the profits to be accounted for by 
defendant.” One requires the plaintiff to 
show by reliable, and not speculative, evi- 
derice separate profits where a patented 
feature is joined to unpatented parts, and 
the other, requires him to prove that the 
patented feature gives the entire value to 
the article to which it is annexed, this also 
to be by similar evidence. I do not see how 
this language may be otherwise interpreted, 
and the logic of either rule is that, if there 
is a double or triple infringement in patent- 
ed features, there could be no recovery, 
though the multiple infringement gave the 
article its entire value, if the profits attri- 
butable to each infringement could not be 
shown. This illustration shows the further 
possible iniquity of the rule so forcibly con- 
demned by Mr. Justice Lamar. 

The opinion in Warren v. Keep, supra, 
does not cite the Garretson case, but it does 
cite other Supreme Court cases to the pro- 
position that: “It is, no doubt, well settled 


to ascertain the profits on the whole ma- 
chine, but it must be shown what portion 
is due to the particular invention secured 
by the patent in suit. Blake v. Robertson, 
94 U. S. 728; Dobson v. Hartford Carpet 
Co. 114 U. S. 439. But it is equally true 
that, where the patented invention is for a 
new article of manufacture, which is sold 
separately, the patentee is entitled to dam- 
ages arising from the manufacture and sale 
of the entire article. Manufacturing Co. 
v. Couring, 105 U. S. 253: Hurlbut v. 
Schillinger, 130 U. S. 456; Crosby Valve 
Co. v. Safety Valve Co., 141 U. S. 441.” 
What a curious rule is here suggested. A 
patentee has invented something he him- 
self sells as a separate article, and he has 
a complete remedy against an infringer 
who does the same thing, but when an- 
other infringer sells it as part of a ma- 
chine, he may have no remedy, because as 
Justice Lamar says, there has been “a 
smothering.” Two people violate one and 
the same law and the one guilty of the 
more complicated offense escapes. The 
Warren case applies this distinction as fol- 
lows ; “The grates, on whose sale the master 
assessed profits, were not sold as an inci- 
dent to any particular stove, but as an in- 
dependent marketable article, and the in- 
fringers must pay the entire profits realized 
from the sale thereof.” If these infringers 
were stopped after the able-bodied sugges- 
tion the opinion contains it was fortunate 
for the patentee. 

Blake v. Robertson supra shows a case 
where “inventions covered by other patents 
were embraced in” the machines. ‘The court 
said: “It was not shown how much of the 
profits was due to those other patents, nor 
how much of it was manufacturer's profit. 
The complainant was, therefore, entitled 
only to nominal damages. This the court 
gave him.” By this case it is shown that, 
if an infringer mingles two or more inven- 
tions inextricably or creates an entire ma- 
chine by joining several patented inven- 
tions, there only might be a recovery. if a 


single patentee were the owner of all of 
them. 


that where a patent is for a particular part 
of an existing machine, it is not sufficient 





The last analysis of such a rule as 
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this would be to build up an unlawful com- | being swept away by the reversing decision 


bination, tending to a monopoly, in patent- | of the Supreme Court. But it does serve 


ed inventions. 


In Dobson y. Hartford Carpet Co. supra 
there is some elaboration in discussion to 
show the necessity on the part of plaintiff 
to disentangle the situation an infringer 
creates and show “by trustworthy legal 
proof” what the actual profits are that he 
has made and a long list of cases are cited, 
the Garretson case being quoted from. The 
Dobson case proceeds upon a sort of fear 
that the wrongdoer may be unjustly pun- 
ished by a pursuer, who merely stands on a 
bare statutory right with little or no equity 
on his side.® 

The decision reversed as before stated 
treats the matter upon the contention that 
the patentee stood to the infringer as a 
trustee ex maleficio. After saying that the 
master had found that no separate account 
of the profits of the infringing device had 
been kept and that they were merged with 
the profits of the entire business, so that 
there was an impossibility of separation, 
the majority opinion then observes: “We do 
not think the mere failure to keep separate 
the profits derived from the infringing de- 
vice, under the circumstances disclosed by 
the record, warrants the application of the 
equity rule, that where one wrongfully 
mingles his goods with those of another, 
so that they are indistinguishable from the 
mass, the party injured is entitled to take 
the whole. This rule has been applied in 
cases of the invasion of a copyright where 
the wrongdoer has mingled in the book 
matter to which a copyright does not prop- 
erly extend with matter covered by the 
copyright, the two necessarily going to- 
gether, when the volume is sold as a unit 
and it being impossible to separate the 
profits on the one from the profits on the 
other, and the lawful matter being useless 
without the unlawful? Callaghan v. Myers, 
128 U. S. 617.” 

It is possibly useless to consider this 
statement as law, in view of the principle 


(5) 173 Fed.: 361, 97 C. C. A. 621. 





to show how the courts were laboring in 
the teeth of an equitable principle of uni- 
versal acceptance. As I read the cases I 
have referred to there were no circum- 
stances however malicious or malevolent, 
which could put an infringer under duty 
of responding where he had effected an im- 
possible separation of profits. 


The court further says: “There is no 
evidence tending to show that the appel- 
lant’s failure to show how much of the ap- 
pelee’s profit resulted from the infringed 
combination and how much from the pres- 
ence of the other elements of the infringing 
transformer was due to any refractory or 
deceitful conduct on the part of the ap- 
pellee, such as destruction or hiding of the 
books, or a refusal to produce for the use of 
the appellant. The mere failure on the 
part of the appellee to keep an account 
separating the profits prior to the sustain- 
ing of appellant’s patent, and at a time 
when, as the record shows, appellee be- 
lieved in good faith, that it was not in- 
vading any right of appellant, is not con- 
duct which would render the appellee liable 
as a confuser of goods within the rule just 
stated, nor such conduct as would relieve 
appellant from the necessity of carrying 
the prescribed burden of proof.” 

This excerpt when closely regarded 
seems quite a remarkable statement. Why 
is not a confuser of goods liable to separate 
the goods? Does not anyone mingling the 
goods of another with his own always take 
upon himself the duty to separate them, if 
the owner of the goods contributes in no way 
to the confusion? If he believes honestly, 
that the goods he mingles are his own, has 
the owner any responsibility for that be- 
lief, if he has done nothing to bring it 
about? Why should that owner lose his 
goods, because of the confuser’s mere state 
of mind on that subject? May one con- 
fiscate the property of another because in- 
tentions are good? 

jut the writer of this opinion is not to 
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blame for his conclusion. He does seem 
to misconceive the rulings which compelled 
the conclusion, and, therefore, fails to 
recognize, that the principle they establish 
in patent infringing cases is the antithesis 
of the rule of equity against a trustee ex 
maleficio or one at fault in the comming- 
ling of goods. How positive is the rule in 
infringement cases, appears from a lengthy 
excerpt the opinion makes from Keystone 
Mfg. Co. v. Adams.* That case summarizes 
the cases as follows: “It is competent for 
a complainant, who has established the 
validity of his patent and proved an in- 
fringement, to demand, in equity, an ac- 
count of the profits actually realized by the 
defendant from the use of his patent; 
that the burden of pfoof is on the plain- 
tiff, that where the infringed device was a 
portion only of defendant’s machine, which 
embraced inventions other than that for 
the infringement of which the suit was 
brought, in the absence of proof, to show 
how much of that profit was due to such 
other patents, and how much was manu- 
facturer’s profits, the complainant is en- 
titled to nominal damages only.” How ten- 
derly of all tortfeasors known to the law, 
was the infringer of a patent treated! 
He had no counterpart unless he and one 
who infringes a copyright are Arcades 
ambo. And yet, the Adams case calls the 
patentee’s suit “a demand in equity.” 
This is one time when equity jurisprudence 
dealt far more severely with an innocent 
party than had he been left to “the univer- 
sality of the law.” 

In this reversed case there is found a 
dissenting opinion by Sanborn, C. J., and 
through it he seems struggling against in- 
justice, as if it were constricting him with 
a Nessus shirt. And verily, that is what the 
established rule was. Let us note the effort 
of the judge to find some semblance of jus- 
tice within the Nessan folds. He first shows 
that it was held in Tilghman v. Proctor,’ 
that: “A court of equity, which has ac- 


(6) 151 U. S. 139, 38 L. ed. 103. 
(7) 125 J. S. 136, 144, 31 L. ed. 664. 





quired on some equitable ground jurisdic- 
tion of a suit for the infringement of a 
patent, will not send the plaintiff to a court 
of law to recover damages, but will itself 
administer full relief by awarding, as a 
substitute for legal damages, a compensa- 
tion computed and measured by the same 
rule that courts of equity apply to the case 
of a trustee who has wrongfully used the 
trust property to his own advantage.” Does 
it do this when the wrongful user snaps his 
finger at his quasi cestui que trust, because 
he has successfully smothered the property 
of the cestui under his own? It were bet- 
ter, if this is so, for a court of equity never 
to have been applied to, but instead one 
were made to go to “a court of law to re- 
cover damages.” Possibly, then it would be 
ruled, that the law follows equity and the 
successful confuser would be allowed to es- 
cape. 

But the judge still has to meet such 
cases as Garretson v. Clark. He says that 
they treated of “a slight improvement upon 
an existing and operative machine.” An- 
other, was where “the patented improve- 
ment was a slight change in the jaw of a 
well-known and operative mop.” Another 
was where the improvement facilitated the 
movement of corn in an already successful 
corn sheller, and another was adding a 
driver’s seat to “an operative and success- 
ful harvesting machine.” ‘The patentees of 
these slight things seemed, however, to 
think that they were protected in the same 
way as patentees of great things. Certain- 
ly we have seen that, if some infringer 
made them and sold them to the manu- 
facturer of the machines, they were to go 
with, he could be held, but if the manu- 
facturer of the machines made and sold 
them along with his own machines, he 
could exempt himself from liability. The 
rule, therefore, not only cheated such paten- 
tees, but it raised up a privileged class 
among wrongdoers. 

But this judge seems unable to believe 
that the federal Supreme Court really has 


| discriminated in this way, and who may 


ase see 





'§ ow 





Vo. 76 


CENTRAL LAW JOURNAL. 43 





~~ 
- 





blame him in finding such a difficulty. He 
quotes from Chancellor Brougham’ as fol- 
lows: “When did a court of justice, whether 
administered according to the rule of equity 
or law, ever listen to a wrongdoer’s argu- 
ment to stay the arm of justice grounded 
on the steps he himself had successfully 
taken to prevent his iniquity from being 
traced? Rather, let me ask, when did any 
wrongdoer ever yet have the hardihood to 
plead in and of his escape from justice, the 
extreme difficulties he had contrived to 
throw in the way of pursuit and detection, 
saying: ““You had better not make the at- 
tempt, for you will find I have made the 
search very troublesome.” The answer is: 
“The court will try.” 


Another answer could be that this is fine 
rhetoric, but there are a long string of 
patent cases to confute its every syllable, 
notwithstanding that the tribunal that ren- 
dered them said it would apply the same 
rule in such cases, that “courts of equity 
apply to the case of a trustee who has 
wrongfully used the trust property to his 
own advantage.” 


The Effect of the Old Rule in Some 
Cases.—It appeared both in the main and 
dissenting opinions by Eighth Circuit Court 
of Appeals, that their writers felt like they 
were tied down by an unjust rule. The one 
felt there was no escape from it in the 
case at bar; the other, that a distinction 
was admissible and should be applied., He 
cut the Gordian knot by holding that as 
the “patent secures a new combination or 
a new machine, which accomplishes a re- 
sult never attained. before it was invented, 
the entire profits derived from the infring- 
ing device are recoverable.” In such cases 
the profits on the entire machine should be 
deemed attributable to the infringing de- 
vice. This was thought by the dissenting 
judge to be the situation. I think, how- 
ever, he would scarcely have so thought 
had not justice required the wrongdoer 
should not go scot free. This sort of rule 


(8) Docker v. Ames, 2 Myl. & Keene, 674. 





would reverse completely the illustration 
made about single sales of a patented de- 
vice and their sale as part of a machine. It 
would work over-harshly against the lat- 
ter as compared with the former. The rule 
should work uniformly, unless by fault of 
the infringer this is made impossible. Then 
he should pay the penalty of his double 
wrong. 

But the Sixth Circuit Court of Appeals 
seemed to have been influenced somewhat 
in the same way as was Judge Sanborn, 
who seemed to be choosing between one of 
two evils. In a comparatively recent case® 
this court treated of a patented combina- 
tion which amounted to a new structure. 
An infringer added an improvement which 
added something to, but did not materially 
increase, the sale value of the machine. He 
conducted his business so as to make it im- 
possible to separate the profits. This was 
said to leave the new machines as infring- 
ing machines. In other words the lack of 
ingenuity on the part of- the infringer to 
offend more deeply by smothering the old 
machine, made him forfeit, for insepar- 
ability, his own legitimate profits. 

The opinion seems to appreciate it stands 
on ground not wholly reconcilable with 
decided cases, for it goes on to say: “But 
this is not the only ground on which a de- 
cree for those profits should justly be 
awarded to the plaintiff. The case is not 
one where the defendant has inadvertently 
infringed the rights of the patentee. On 
the contrary, the trespass has been with 
full knowledge of the plaintiff’s patent, 
which it knew was presumptively valid. It 
has made and sold these infringing drills 
with a purpose .to imitate the patentee’s 
construction. If it made any profits in its 
business, which were attributable to any 
contribution of its own, it has mingled 
them with the profits due to the plaintiff. 
It took no precaution for distinguishing the 
profits, and took such course as to make 
them indistinguishable by any means which 


(9) Brennan & Co. v. Dowagiac Mfg. Co., 162 
Fed. 476, 89 C. C. A. 396. 
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the plaintiff could pursue; and it now de- 
clares that it cannot itself distinguish them, 
and restricts defense upon the impossibility 
of showing the actual portion of the pro- 
fits to which the plaintiff is entitled. This 
is the infringer’s refuge, and in so many 
cases fenders fruitless the patentee’s right 
to redress for an undoubted wrong.” If it 
is a secure “refuge” in one case where it 
works, “an undoubted wrong,” why should 
it not be in another? This court seemed 
to forget that it was overruling the Su- 
preme Court. Nevertheless, we shall pre- 
sently see that Justice Lamar said it was 
right in doing this. 


The Modification of the Old Rule—The 
old rule of burden of proof was said by 
Justice Lamar to be sound, “for it but an- 
nounces the general profpsition that the 
plaintiff must prove its case and carry the 
burden imposed by law upon every person 
seeking to recover money or property from 
another.” 


Then he says: “But the principle must 
not be pressed so far as to override others 
equally important in the administration of 
justice.” He then details what plaintiff 
proved. First it proved its patent and that 
it had been infringed in the manufacture 
of several thousand transformers selling 
for a stated sum. It showed a profit had 
been made in these sales. Remembering 
now that plaintiff's invention constituted 
but a part of these transformers, what 
would have been the old ruling? It seems 
evident it would have been required to 
show a separation of profits. And so 
further along, Justice Lamar admits. Thus 
he says; “Having, by books and other data, 
proved to the satisfaction of the master the 
existence of profits, the plaintiff had car- 
ried the burden imposed by law and estab- 
lished every element necessary to entitle it 
to a decree except one. As to that, the act 
of the defendant had made it not merely 
difficult, but impossible, to carry the burden 
of apportionment.” That, as we understand 
the old cases, would have made this case 
end in a decree for nominal damages. 





“But,” says the justice, “plaintiff offered 
evidence tending to establish a legal equiva- 
lent. It had proved the existence of a fact, 
which, whether treated as a rule of evi- 
dence or as a matter of substantive law, 
would entitle it to a decree for all the 
profits. ... The plaintiff had now present- 
ed proof to demonstrate its right to the 
whole of the fund, because of the fact that 
the defendant inextricably commingled and 
confused the parts composing it... . It 
presented a case where the court was called 
on to determine the liability of a trustee ex 
maleficio who had confused his own gains 
with those which belonged to the plaintiff. 
One party or the other must suffer. The in- 
‘separable part must be given to the paten- 
tee or the infringer. The loss had to fall 
on the innocent or the guilty. In such an 
alternative the law places the loss on the 
wrongdoer.” 


This is true doctrine, but it does not 
demonstrate that the patentee, when he 
showed what were the profits on the 
machines, should go further and prove that 
defendant had conducted his business so 
that they were inseparable. If they were 
mingled, then the burden would seem to be 
on the defendant to produce evidence of 
the provortion coming to the plaintiff, and 
to do this by a preponderance of evidence. 
The presumptive “legal equivalent” of 
which the justice speaks arose as soon as a 
commingling appeared. It would not seem 
to devolve upon plaintiff to show it was 
inextricable. The defendant knew far bet- 
ter about that than the plaintiff. 


I have shown, however, what is the deci- 
sion and it holds distinctly that the rule of 
inextricable confusion falls upon the one in 
fault in patent cases, just as in others. The 
old cases are saved, however, from being 
squarely overruled by its being said that 
none of them “discuss the rights of the 
patentee, who has exhausted all available 
means of apportionment, who has resorted 
to the books and employees of the defend- 
ant and by them, as expert testimony, 
proved, that it was impossible to make a 
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separation of the profits.” This seems a 
small loophole for avoiding a reversal, es- 
pecially as it seems to me, that the burden 
ought not to be on plaintiff to prove any- 
thing more than a wrongful mingling, and 
then it should shift to defendant to make 
the apportionment of profits to the com- 
ponents of the mass. Plaintiff’s case ought 
not to fail, even if he has shown the exist- 
ence of profits mingled by defendant’s act 
with other profits. That mingling is a fur- 
ther wrong, prima facie, at least, and should 
not add to plaintiff's ordinary burden. The 
opinion, however, in its general scope, is 
notable for its salutary doctrine and shows 
the fine independence of its writer in lift- 
ing patent cases to the equitable level they 
should occupy. N. C. CoLirer. 
St. Louis, Mo. 


Addendum.—Since writing the foregoing 
article an application of the decision in 
Westinghouse Electric Mfg. Co. v. Wagner 
Electric Mfg. Co.’° has appeared in the ad- 
vance sheets of the Federal Reporter. “The 
facts in this case show there was invented 
a combination attachment for a pneumatic 
piano. Its effect was that by arranging and 
adjusting tune sheets in a separate box be- 
fore attaching it to a piano, it avoided the 
difficulty before existing of tearing and de- 
stroying this sheet and thus spoiling the 
music. The combination was of little cost 
ccmpared with that of the piano, but with- 
out it it was shown that there were. few 
sales and no profits, and its use brought 
large sales and large profits.” The court 
said: “Under such circumstances and such 
a state of facts it is immaterial that the 
actual cost of the piano, aside from the 
patented device or combination, was much 
greater than that of such device.” 

The court then says: “It is apparent from 
the record that defendants by their own 
acts have so confused the ascertainment of 
the exact profits derived from the patent 
device, that it is impossible, as the master 
says, to separate them from the profits, if 


(10) 
(11) 


32 Sup. Ct. 691. 
Roth v. Harris, 197 Fed. 929. 





any, derived from the manufacture and sale 
of the remaining parts of the piano.” The 
court, therefore, holds that plaintiff, having 
exhausted its means of separating the pro- 
fits, the burden was upon the defendant to 
do this, and, it not having met that burden, 
the master’s report finding it liable for the 
entire profits was affirmed, this ruling being 
based solely upon Westinghouse, etc., Co. v. 
Wagner, etc., Co., supra. 

An interesting discussion applying the 
principle in patent infringement cases to in- 
separable profits, where there has been un- 
fait competition arising out of the violation 
of one’s protection in the exclusive use of a 
trade-mark, is found in a still more recently 
reported case decided by Sixth Circuit 
Court of Appeals.1? This opinion was up- 
on a rehearing and the former ruling of the 
court was modified in obedience to this 








principle. B.A. ©. 
(12) G. & C. Merriam Co. v. Soalfield, 198 
Fed. 369. 
CONVEY ANCES—HUSBAND 


FRAUDULENT 
AND WIFE. 





GOODRICd ret al. v. BAGNELL TIMBBER 
co. 





Supreme Court of Arkansas, October 14, 1912. 





150 S. W. 406. 





Where a husband received money from his 
wife and used it as his own, without objec- 
tion on her part, for many years, and obtained 
credit on the faith of its being his own, the 
wife could not afterwards assert her claim to 
such money or its proceeds against the hus- 
band’s creditors. 





WOOD, J.: This is a suit by the appellee 
against the appellants to set aside certain al- 
leged fraudulent conveyances. The complaint 
alleged that in a suit pending between George 
Goodrich and the appellee, appellee, on the 
15th day of December, 1908, obtained a judg- 
ment, which, with interest, now amounts to 
$1,200; that during the pendency of that suit, 
and before the judgment was rendered, appel- 
lant George Goodrich “transferred and con- 
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veyed all of his property, both real and per- 
sonal, of every kind and character, to Mary E. 
Goodrich, his wife; that at the present time 
the said George Goodrich does not claim to be 
the owner of any real or personal property in 
his own right out of which judgment can be 
made.” The complaint further set forth the 
various conveyances that were alleged to have 
been made, consisting of real and personal 
property, and alleged as follows: “Plaintiff 


states that all of said conveyances were made - 


for the purpose of putting the property of the 
said George Goodrich beyond the reach of his 
creditors, and were made for a nominal con- 
sideration, and said conveyances were made in 
fraud of the rights of the plaintiff herein.” 
And, further: “Plaintiff charges that all of 
said transfers were made for the purpose of 
defrauding plaintiff, and with the fraudulent 
intent and purpose of placing the property of 
the said George Goodrich beyond the reach of 
his creditors.” 


The appellants demurred, setting up that the 
complaint “does not state facts sufficient to 
constitute a cause of action.” It does not ap- 
pear that any ruling on the demurrer was 
sought or made; but appellants answered sep- 
arately, admitting that on the 24th day of June, 
1905, George Goodrich conveyed to Mary E. 
Goodrich certain real estate (describing it), 
denied that the conveyance was made in con- 
sideration of the sum of $371 mentioned in the 
deed, but admitted that the sum was given by 
Mary E. Goodrich at the time, and averred 
that the property so conveyed was, prior to the 
conveyance, the sole and separate property of 
Mary E. Goodrich, the same having been bought 
and paid for by her, and was held in the name 
of George Goodrich because of an error in the 
making of the deed of purchase therefor to 
him, when the property had been purchased 
and paid for by Mary E. Goodrich. The answer 
further denied that any of the transfers were 
made for the purpose of placing the property 
of George Goodrich beyond the reach of his 
creditors. 


During the progress of the case appellant 
George Goodrich moved the court to stay the 
proceedings for one year, setting up that he 
had filed his petition in bankruptcy, and that 
the plaintiff's claim had no priority, and that 
he would be discharged from the payment 
thereof by the bankruptcy proceedings. The 
record shows that the trustee in bankruptcy 
was made a party defendant in the present 
suit, and he answered, setting up that he was 
entitled to all of the assets of appellant George 
Goodrich as trustee in bankruptcy, and prayed 





that as such trustee he be allowed to recover 
the money and property of the appellant 
George Goodrich. The court overruled the 
motion to stay the proceedings. 


(1) This ruling of the court was correct. 
The appellee, by its suit to cancel the alleged 
fraudulent conveyances, instituted about 16 
months before the bankruptcy proceedings 
were begun, acquired a specific lien on the 
property alleged to have been fraudulently 
conveyed, which would entitle it to a priority 
in the distribution of the proceeds from the 
property, and the suit of the trustee in bank- 
ruptcy would not defeat appellee’s right to 
have such proceeds applied to the payment of 
its claim in the distribution of the estate of 
the bankrupt. See Boyd v. Arnold, 146 S. W. 
118; Taylor v. Taylor, 59 N. J. Eq. 86, 45 Atl. 
440. 


(2) On the question of whether or not the 
conveyances were fraudulent, the testimony is 
voluminous, and it would serve no useful pur- 
pose as a precedent to discuss it in detail. The 
chancellor found that the conveyances as set 
up in the complaint were fraudulent, and the 
decided preponderance of the evidence shows 
that his finding is correct. 

The appellant George Goodrich, testifying on 
the 18th of june, 1911, stated that he “had 
been insolvent eight or nine years.’ While 
the testimony in the record shows that from 
the year 1902 property, real and _ personal, 
amounting to $34,000, managed by appellant 
George Goodrich, as shown by his account 
with the banks, went through his hands, there 
is nothing in the record to show what his li- 
abilities were during all this time, and the 
chancellor was fully warranted in accepting 
his testimony to the effect that he was insol- 
vent during the time stated by him. The ap- 
pellant George Goodrich must be taken to 
have known more about his financial condi- 
tion than any one else, and there is nothing in 
the record to contradict his testimony show- 
ing that he was insolvent at the time of the 
alleged fraudulent conveyances to his wife. 

The appellants claimed that the land alleg- 
ed to have been fraudulently conveyed was the 
property of appellant Mary E. Goodrich. Even 
if this be conceded, it cannot avail appellants, 
for the reason that the evidence shows that 
appellant Mary E. Goodrich, from the time of 
her marriage to her husband, for a period of 
about 45 years, permitted her husband to han- 
dle her money as his own. He did business 
for his wife for many years, in her name as 
her manager, and then for several years in 
his own name; but he used funds obtained 
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from her and mixed them indiscriminately with 
his own. The testimony of Mrs. Mary E. Good- 
rich shows that soon after their marriage she 
received $3,000. She turned the whole of it 
over to her husband, and thereafter she al- 
lowed him to manage her property, and re- 
ceive money from her, and handle it as his 
own. She said she never kept an account of 
the money that she turned over to him; that 
he never paid any of the money back that he 
received from her. In other words, so far as 
creditors were concerned, there was nothing 
to put them on notice that the real estate in 
controversy was her separate proeprty. Ap- 
peilant George Goodrich obtained the deed in 
his own name to the land in suit in July, 1900, 
and held the same as his own until the 24th of 
June, 1905, when the deed to his wife was ex- 
ecuted, a period of about five years. For at 
least a part of this time George Goodrich, ac- 
cording to his own testimony, was insolvent; 
yet he was doing business all these years on 
money and real estate which appellant Mrs. 
Mary E. Goodrich, after the institution of this 
suit, claimed belonged to her, but which until 
then she permitted him to hold and manage 
as his own. 

(3) As was said in Cowling v. Hill, 69 Ark. 
3o”v, 351, 63 ~. W. 800 (86 Am. St. Rep. 200): 
“As the legal title to this land was in the 
husband, both he and his wife must have 
known that his creditors were dealing with 
him under the belief that it belonged to him.” 
In Driggs & Co.’s Bank v. Norwood, 50 Ark. 
42, 6 S. W. 323, 7 Am. St. Rep. 78, we held 
(quoting syllabus): ‘‘Where a husband collect- 
ed his wife’s money and used it as his own, 
without objection on her part, for a period 
of more than ten years, and obtained credit 
on the faith of its being his own, the wife 
could not afterwards assert her claim to such 
money or its proceeds against the husband’s 
use of the money would in such case be pre- 
sumed, in the absence of proof to the con- 
trary.’ The facts of this record bring the 
case at bar well within the doctrine above an- 
nounced. 

The doctrine announced by this court in the 
above case concerning alleged fraudulent con- 
veyances, which we need not repeat, fully war- 
ranted the chancellor, under the facts and cir- 
cumstances disclosed by this record, in de- 
Claring the conveyances set up in appellee’s 
complaint fraudulent and void. See McCon- 
nell v. Hopkins, 86 Ark. 225, 110 S. W. 1039, 
and cases there cited. 

The judgment is correct, and is therefore 
affirmed. 





Note.—Presumptions Against Wife as Vendee 
of Insolvent Husband.—It was only necessary for 
the instant case to hold as it did against the 
wife. But so far as creditors being misled is 
concerned, much of what the opinion says might 
be applied to another doing precisely what the 
wife did. The law of estoppel pure and simple 
was enforced in this case, but it is not said the 
wife had no debt against the husband, but mere- 
ly that, had she or not, she was estopped for 
creating a misleading situation. Some cases rea- 
son, however, that a gift under such circum- 
stances as are detailed would be presumed. We 
cite a few cases, but enough, we think, to show 
the trend of decision, independently of statutory 
control of the subject. 


In Pickens v. Woods, 57 W. Va. 480, 50 S. E. 
818, the facts show that a husband bought land 
in his own name, part of the purchase money of 
which was furnished by the wife. After her 
death the land was conveyed to the children of 
this wife and to whom it was agreed the land 
should be conveyed. The court discarded the 
proof of said agreement as not* being sufficient, 
but conceded the wife had advanced the money 
claimed to have been advanced, and said: “As 
against creditors of the husband the money fur- 
nished is presumed prima facie to be a gift to 
the husband by the wife. * * * The burden of 
proof is on the wife or those claiming under her 
to rebut such presumption and in order to do so, 
the evidence must be full, clear and above sus- 
picion.” It was then said the surviving husband’s 
uncorroborated evidence was insufficient for this, 
because this “would open wide the door for fraud 
in nearly every case where the marital relation 
exists.” 

Here, however, it seems to be admited that the 
secret trust would have been enforced had it 
been established “upon the clearest and most 
convincing proof.” 

In McLure v. Lancaster, 24 S. C. 273, 58 Am. 
Rép. 259, the situation did not concern creditors, 
but the rights and powers of married women be- 
ing created by enabling acts. The principle is then 
deduced that a gift may “be inferred from cir- 
cumstances, such as appropriation by the husband 


-with the knowledge and consent of the wife, her 


acquiescence, a long acquiescence being stronger 
than a short one, the husband being the sole 
manager, claiming and using the property as his 
own.” It was said the presumption was indulged 
more favorably for the husband than in behalf 
of strangers. From this the further principle is 
deduced that: “A different rule might give op- 
portunity to mislead persons dealing with the 
husband and thus open the door for fraud.” Lyon 
v. Green Bay & Minn. Ry. Co., 42 Wis. 548, 
clearly intimating that the enforcement of this 
presumption has added reason where creditors 
may be affected. 

In Jenkins v. Middleton, 68 Md. 540, the ques- 
tion was of the allowance of the claim of the 
wife of a partner against partnership assets 
where there was an assignment for the benefit of 
creditors. The proof showed that the wife fully 
entrusted her business to the husband’s manage- 
ment. He devoted many thousands of dollars to 
the business of the firm, she executing power of 
attorney for the transfer of securities. It was 
held she was not a creditor. The court said: 
“It is settled upon the soundest reaeons, that, if 
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a man uses the money of his wife with her ac- 
quiescence, she does not acquire a claim against 
him, or his estate, unless at the time of receiv- 
ing or using the money he made her an express 
promise to repay it. * * * It is in vain to argue 
that Middleton loaned the money to himself or 
to himself and partner jointly. He could not 
become a sole debtor or a joint debtor to his 
wife without an express promise.” This extends 
the principle quite far in not allowing the claim 
to go against partnership assets, even if personal 
liability is forbidden. 


In Hanson & Myer v. Manley, 72 Iowa 48, 33 
N. W. 357, the theory of presumption of gift, 
in the absence of an express agreement for re- 
payment, was enforced. The facts show that the 
wife’s money was turned over to the husband 
without any agreement for renayment nor was 
there any proof that she had anv expectation 
that it would be repaid to her. Afterwards she 
importuned him and he conveyed the property to 
her, her money being used in improving it and 
in paying off liens vpon the land and for other 
purposes. The court said, considering the wife’s 
status under enabling act, there was no legal 
obligation on the part of the husband to repay 
and the conveyance was therefore voluntary and 
the propertv subject to the husband’s debts. “He 
was in no legal sense her debtor for the amount. 
It did not afford a consideration for the convey- 
ance.” See also Carbiener v. Montgomery, 97 
Iowa 650, 66 N. W. coo. 


In Coale v. Moline Plow Co., 134 IIl. 350, 25 
N. E. 1016, the implication is that it is not neces- 
sary that a promise to repay should be made at 
the time, but the bar of the statute could not 
be raised by a new promise so as to cut out 
creditors, See also Schubarth v. Schillo, 177 Iil. 
346, 52 N. E. 310. 


In Christie v. Bridgman, 51 N. J. Eq. 31, 25 
Atl. 939, long acquiescence and the then making 
of a conveyance without ascertaining the amount 
due, there will not be deemed a bona fide debt 
sustaining a conveyance to the wife so as to ex- 
clude creditors of the husband. 


In New South Bldg., etc., Assn. v. Reed, 96 
Va. 345, 31 S. E. 514, the rule seems the same as 
above stated to be in Maryland. 

But manv courts place the indebtedness of the 
wife clearly made out upon the same plane as 
that of any other creditor. See Kennedy v. Pow- 
ell, 34 Kan. 22, 7 Pac. 606; French v. Motley, 63 
Me. 326: Brigham v. Fawcett. 42 Mich. 542. 4 
N. W. 272; McConnell v. Barber, 86 Hun. 360, 
33 N. Y. Supp. 480. 

The rule that all conveyances from husband 
to wife, whereby creditors are preiudiced, will 
be strictlv scrutinized and the very clearest proof 
to show bona fide indebtedness is universally es- 
tablished. When, however, you pass beyond. that 
it would seem, that the wife being sui juris in 
every respect as to her separate proverty, there 
is merely a question of estoppel, and when that 
would work against another party, so far as cred- 
itors are misled by the acts of that other party, 
the wife then, and only then, would also be 
estopped. It is, of course, harder for a wife to 
establish her claim both because of the relations 
existing between her and her husband and for the 
further reason that she often must overcome the 
pre:"mption of a gift. 





CORRESPONDENCE. 


THE LAWS DELAYS—RESPONSIBILITY OF 


|THE BENCH. 


Editor Central Law Journal: 


You devote considerable space in the Journal] 
to discussion of the “law’s delays.’’ It seems to 
me you might pertinently discuss to what ex- 
tent the bench is responsible for said delay and 
the remedy for at least that much of the evil. 

Many a judge fails to give a decision for five 
or six months after the case is tried; and then, 
when a motion is made in the case, does not 
give a decision on the motion for six or seven 
more months. It may be, as in this state, there 
are only two terms in the Supreme Court a year. 
Very often the latter decision will be given 
several or only one day too late to get your 
appeal on the one term of the Supreme Court, 
and you have to wait six months to get your 
appeal heard on the next term. 


Meantime the client frets and rages, the law- 
yer is in no wise responsible, and the judge 
has had leisure for fishing, hunting and numer- 
ous social activities. Undoubtedly lax ideas of 
duty and procrastination on the part of judges 
are largely responsible for the law’s delays. 

Sincerely yours, 


ESSIB W. WILLIAMS. 
St. Paul, Minn. 


[Note:—We are pleased to publish the frank 
criticism of our esteemed correspondent at St. 
Paul. As Mr. Williams rightly says judges are 
frequently responsible for the “law’s delays” 
which are usually charged up to the law itself. 
And the more inexcusable and pernicious habit 
that a court can get into is withholding opin- 
ions for several months, 

But we call the attention of our correspon- 
dent that we have been alert to this very con- 
dition. In 75 Cent. L. J. 90, we called attention 
to the fact that our trial judges as well as our 
supreme court judges rendered too few opin- 
ions off-hand from the bench, and that in this 
respect they stood in embarrassing contrast to 
English judges who decide more tnan one-half 
of their cases on the same day they are argu- 
ed. We took the position also that a judge was 
generally better prepared to decide a case right 
after argument than months after when his 
mind was less alert to the important features 
of the case. 

We have no hesitation in coming to an agree- 
ment with our correspondent that the primary 
responsibility for delay must rest finally with 
the court wherever it cannot be justly charge- 
able to the mandatory provision of the law. In 
this respect, as in many others, tne old maxim 
is true, to-wit: Lex non exacte definit, sed ar- 
bitrio boni viri permittit. (The law does not 
define exactly, but trusts in the judgment of a 
good man). We might have the best code of 
procedure possible, but without judges who are 
in sympathy with the spirit of the times and of 
the law and who are intellectually capable of 
meeting every situation that arises promptly 
and effectively, all our enthusiastic plans for 
reform in procedure are bound to fail.—Editor.] 
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A MUNICIPAL COURT FOR PHILADELPHIA. 
Editor Central Law Journal: 

I have the pleasure of sending to you under 
separate cover a copy of the report of a special 
committee of the Law Association of Philadel- 
phia, appointed last March, to consider what 
measures should be taken so as to bring about 
a more speedy trial of causes in the courts of 
Philadelphia. 

The report and the resolutions recommended 
by the committee were adopted at the meeting 
of the Law Association held on December 3d, 
with the exception that the first resolution was 
amended by adding at the end thereof, the 
words, “and to secure an amendment to the 
‘constitution providing for the establishment of 
a Municipal Court along the i.nes of the Chi- 
cago Municipal Court.” 

The action of the Law Association commits it 
to two things: First, to secure for Philadel- 
ph-a an immediate increase in the number of 
judges of the courts so that the congestion of 
the trial lists may be relieved; and, second, to 
make a fight for a constitutional amendment to 
permit a court like the Chicago Municipal Court 
to be created for the prompt disposal of com- 
mercial cases and to conduct preliminary hear- 
ines of persons charged with crime; or in oth- 
er words, to bring about the abolition of our 
system of magistrates unlearned in the law. 

The great commercial bodies of Philadelphia 
like the Chamber of Commerce, the Philadelphia 
Board of Trade, the Philadelphia Credit Men’s 
Association and most of the social welfare or- 
ganizations are heartily in favor of a Municipal 
Court for Philadelphia. 

The statistics given in Table No. 5 show that 
the delay in the trial of cases in Philadelphia is 
not so much due to faults of our system as to 
the lack of judges. If we can secure five new 
judges at the coming session of ‘the legislature, 
conditions ought to be materially improved 
within the course of a year or two and the 
courts by the time a Muhicipal Court is secured 
will not be nearly so far behind in their busi- 
hess as at present. 

I regard the action of the Law Association as 
a material contribution towards the cause of 
judicial reform which, in the belief of many, is 
likely to become more and more prominent in 
this country. The action of the Law Associa- 
tion may ‘be regarded as an indication that the 
lawyers of Philadelphia are alive to the situa- 
tion and are willing to lend their aid towards 
removing the reproach upon our civilization 
that the vexatious delays in the trial of cases 
has become. 

I would appreciate it, therefore, if you call 
attention in your publication to the action of 
the Law Association, as it may prompt inquiry 
and action in other localities. 

Very truly yours, 

GEORGE WENTWORTH CARR, 
Chairman. 
Philadelphia Pa. 








PERSONAL NOTICE. 
JOHN IREDELL HALL. 


It has not been the custom of this Journal to 
Tecord the names, and pay tribute to the mem- 





ory, of those who have adorned our profession. 
This space, therefore, exceptionally, is used by 
the editor for personal reasons, to the sad grati- 
fication of which our generous readers surely 
would not object. Judge John Iredell Hall died 
at his home in Macon, Georgia, on December 31, 
1912, ripe in years, honor and public esteem. The 
writer’s early and later manhood knew him as 
friend, counsellor and guide. The writer’s first 
appearance in court was before him as judge 
and to his kind influence he greatly owed his 
being chosen afterward for a similar honor. I 
looked upon him as an exemplar in my life as a 
pract'tioner and a judge, and realize how far 
I failed to reach the plane upon which he stood. 
His life was full of work. He was a soldier, a 
lawyer, a judge, and equal to the demands of 
duty in every station. A man of broad sym- 
pathies, a firm friend, a great lawyer, a just 
judge, his memory will live green in the hearts 
of many. NEEDHAM C. COLLIER. 








BOOK REVIEWS. 


TIFFANY ON BANKS AND BANKING. HORN- 
BOOK SERIES. 

This volume is described as a “Handbook of 
the Law of Banks and Banking,” its author be- 
ing Francis B. Tiffany, Author of “Death by 
Wrongful Act,” and Handbooks on Sales and 
Principal and Agent. 

In the preface it is said: “The object of this 
book is to present the law of the subject in 
brief compass, in accordance with the plan of 
Hornbrook Series.” The book is intended more 
for practitioners than law students, and in its 
notes it ties itself to the Key-Number of the 
West System. 

The arrangement and text are to be commend- 
ed and the book offers many practical advan- 
tages to the practitioner, through its notes, 
which are quite abundant and extended. 

There is an appendix containing the National 
Bank Act and other Federal statutes relating 
to national banks, 

The volume is bound in law buckram, of ex- 
cellent typographical makeup and is published 
by West Publishing Co., St. Paul, Minn., 1912. 








HUMOR OF THE LAW. 





Judge—What is the charge against this pris- 
oner? 

Policeman—Holding a man up and knocking 
him down, your Honor.—Boston Transcript. 


A good story regarding one of Boston’s judges 
comes by way of a fisherman lawyer. He was 
up in one of the camps far into the Maine 
woods and got into conversation with a native. 
The latter, in talking of Boston, asked the visi- 
tor if he knew there a lawyer named Pierce— 
“Ned” Pierce. 

“I’m not sure of a lawyer by that name. But 
there is a judge of the superior bench.” 

“Waal,” said the Maine man, “I b’leeve I have 
heard he got a livin’ by judgin’.”—Boston Jour- 
nal. 
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Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
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1. Bailment—Burden of Proof.—A bailee is 
required to return the property intact or explain 
its loss in some satisfactory way.—Thorn v. 
Straus, 137 N. Y. Supp. 927. 

2. Bankruptey—<Act of Bankruptcy.—Where 
an act of bankruptcy is not such when commit- 
ted, it cannot thereafter furnish the basis for 
involuntary proceedings.—In re Folkstad, U. S. 
D. C., 199 Fed. 363. 

3. Act of Bankruptcy.—Where a receiver 
of a corporation was appointed, not for the cor- 
poration’s insolvency, but because of the failure 





of a bank with which the corporation had done ° 


business, the appointment of such receiver did 
not constitute an act of bankruptcy for which 
the corporation could be adjudged a bankrupt. 
—Schumert & Warfield v. Security Brewing Co., 
U. S. D. C., 199 Fed. 358. 

4.——Chattel Mortgage.—Under the Lien Law 
of New York, § 235, the failure to file a renewal 
statement as therein required renders a chattel 
mortgage invalid at the end of a year as against 
general creditors of the mortgagor, and as 
against his trustee in bankruptcy.—In re Thom- 
as, U. S. D. C., 199 Fed. 214. 

5. Discharge.—The mere failure of a 
bankrupt to keep books in his business does 
not authorize the court to refuse him a dis- 
charge.—In re Brown, U. S. D. C., 199 Fed. 356. 

6. Discharge.—A bankrupt’s discharge 
would not be denied because of an alleged false 











oath, where he corrected his testimony before 
the close of his examination.—In re Doyle, U. 
Ss. D. C., 199 Fed. 247. 

F Discharge.—Tnat a bankrupt made pay- 
ments to relatives which were voidable prefer- 
ences held not ground for denial of a discharge, 
—In re Friedrich, U. S. D. C., 199 Fed. 193. 

8. Discharge.—Where, in bankrutpcy pro- 
ceedings against a firm and its partners, peti- 
tioner, one of the partners, failed to apply fora 
discharge within the time prescribed, he could 
not obtain a discharge in a subsequent volun- 
tary proceeding from the debts provable in the 
former one.—In re Springer, U. S. D. C., 199 Fed. 
294, 

9. Estoppel.—By bringing a suit to cancel 
a fraudulent conveyance, instituted 16 months 
before the bankruptcy proceedings were begun, 
plaintiff acquired a specific lien on the property 
alleged to have been fraudulently conveyed, 
which would entitle him to a priority in the 
distribution of the proceeds from the property, 
and a suit of the trustee in bankruptcy, who 
answered in this action that he was entitled to 
all of the assets of the defendant, would not 
defeat plaintiff's right to have such proceeds 
applied to the payment of its claim in the dis- 
tribution of the estate—Goodrich v. Bagnell 
Timber Co., Ark., 150 S. W. 406. 

10. Fraud.—aA trustee in bankruptcy has no 
right to vacation of a conveyance by the bank- 
rupt as being in fraud of creditors, unless it 
appears that the property so conveyed is need- 
ed to pay claims that have been allowed against 
the bankrupt estate—McKey v. Smith, Ill, 99 
N. E- 695. 

11. Lease.—Where bankruptcy resulted in 
termination of a lease, and the landlord de- 
manded immediate possession, but receivers oc- 
cupied the premises for two months, the land- 
lord’s claim was not for rent under the lease, 
but on quantum meruit for value of use and 
occupation.—In re Adams Cloak, Suit & Fur 
House, U. S. D. C., 199 Fed. 337. 

12. Preference.—A mortgage of a debtor’s 
entire stock of goods and a pledge of choses in 
action to secure a loan of money paid to three 
creditors, leaving other creditors unprotected, 
held void, under Civ. Code Ga. 1910, § 3224, and 
therefore invalid in bankruptcy.—In re Walden 
Bros. Clothing Co., U. S. D. C., 199 Fed. 315. 

13. Practice.—Objections to claims of cred- 
itors in bankruptcy should be in writing and 
sufficiently explicit to indicate to the claimant 
the nature and character thereof.—Spencer  v. 
Lowe, C. C. A., 198 Fed. 961. 

14. Promise to Pay Debt.—In an action on 
a debtor’s conditional promise, made pending 
bankruptcy proceedings, to pay plaintiff’s debt 
out of his future earnings after securing his 
discharge, evidence held insufficient to sustain 
a finding that defendant was able to pay plain- 
tiff.—Stern v. Gerber, 137 N. Y. Supp. 879. 


15. Proof of Claim.—A proposition for set- 
tlement signed by each of the creditors of @ 
bankrupt with a statement of the amount of 
his claim and filed with the referee held a suf- 
ficient proof of claim by a creditor to be amend- 
able after the expiration of a year.—In re Fair- 
lamb, U. S. D. C., 199 Fed. 278. 

16. Provable Claim.—A landlord held not 
entitled to recover from the bankrupt tenant’s 
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estate taxes and water rents accrued after a 
sale of the property by the receiver to another 
pursuant to a bid to relieve the estate from 
liability for the payment of rent after the con- 
firmation of the sale.—Ellis y. Rafferty, C .C. A., 
199 Fed. 30. 

17. Partnership.—Where a partnership and 
its members were insolvent, and the firm com- 
mitted an act of bankruptcy, all the individual 
property of the members was subject to ad- 
ministration in bankruptcy, though one of the 
partners twas not subject to adjudication be- 
cause principally engaged in farming.—In re 
R. F. Duke & Son, U. S. D. C., 199 Fed. 199. 

18. Sequestration Proceedings.—Noncompli- 
ance by a corporation with a judgment against 
it in sequestration proceedings in divorce held 
not excused, because the corporation had been 
adjudicated a bankrupt before such judgment 
was rendered.—Schreiber v. Schomacker Piano 
Forte Mfg. Co., 137 N. Y. Supp. 747 

19. Title of Trustee.—The title to all prop- 
erty of a bankrupt in existence before an ad- 
judication, and which was capable of being 
transferred, vests in the trustee at the time of 
his appointment and qualification.—Patterson v. 
Boyd, Tenn., 150 S. W. 424. 

20. Unlawful Conversion.—The unauthoriz- 
ed sale of a debtor’s property by a committee 
of his creditors held to constitute a conversion, 
and to entitle his trustee in bankruptcy to fol- 
low the property, or to recover its value from 
the committee.—In re Thomas, U. S. D. C., 199 
Fed. 214. 

21. Unmatured Claim.—Where a bank had 
several notes against a bankrupt, none of which 
were due at the time of an assignment for bene- 
fit of creditors, its claim on each note was a 
debt payable in bankruptcy proceedings, wheth- 
er the notes were due or not at the time the 
petition was filed.—In re Percy Ford Co., U. § 
D. C., 199 Fed. 334. 

22. Bills and Notes—Certification.—Where the 
payee of a check procures its certification by 
the drawee’s bank, the drawer is released from 
further liability.—Davenport vy. Palmer, 137 N. 
Y. Supp. 796. 

23 Negotiability—A provision in a note 
that. on failure to pay interest coupons attach- 
ed, the principal and all interest shall become 
due and payable at once, renders the note non- 
negotiable.—Bell v. Riggs, Okla., 127 Pac. 427. 

24. Protest.—Addressing an indorser of a 
note as “treasurer” does not affect the valid- 
ity of a notice of protest to him as an individu- 
al, if he.is individually bound on the dishonor- 
ed paper.—Farmers’ Nat. Bank of Claysville v. 
Howard, W. Va., 76 S. E. 122. 

25. Boundaries—Highway.—If a deed bounds 
land upon a highway, title passes to the center 
thereof, if there is nothing showing a different 
intention; but, where a deed makes the exter- 
nal line of the highway the boundary, no title 
to the highway passes.—Pratt v. Quirk, Minn., 
138 N. W. 38. 

26. Brokers—Fiduciary Relation.—A real es- 
tate broker’s principal held properly given the 
benefit of a transaction whereby the broker ac- 
quired title to the principal’s land by procuring 
conveyance to him under concealment by trans- 
fers to other parties.—Stemm v. Gavin, IIL, 99 
N. E. 663. 

27. Revocation.—Notice by owner of land 
to broker with whom it was listed for sale of a 
proposed increase in the price held not to con- 
stitute a revocation of the agent’s authority.— 
Shober v. Blackford, Mont., 127 Pac. 329. 

28. Carriers of Goods—Carmack Amendment. 
—The rule that a recovery for loss of or injury 
to an intestate shipment may be had against 
the terminal carrier is not abrogated by the 
Carmack amendment to the Hepburn Act.—Uber 
v. Chicago, M. & St. P. Ry. Co., Wis., 138 N. W. 
57 





























29. Forwarder.—A transfer and _ storage 
company engaged in a business of warehous- 
ing goods and forwarding them for a compen- 
sation in car load lots held a common carrier, 
so as to make it liable as such for the destruc- 
tion of the goods while in its warehouse.—Ket- 
tenhofen v. Globe Transfer & Storage Co., Wash., 
127 Pac. 295. 





30. Forwarder.—A “forwarding merchant” 
or “forwarder” is one who ships or sends for- 
ward goods for others to their destination by 
the instrumentality of third persons without 
himself incurring the liability of a carrier to 
deliver them, and neither includes a consignor 
shipping goods nor a carrier engaged in trans- 
porting them.—In re Emerson, Marlow & Co., 
c. C. A. 199 Fed. 95. 


31. Rates.—Where a freight rate has been 
made for the future and a reasonable time has 
passed during which it has been applicable, the 
revenue derived therefrom would be regarded 
in determining whether it is remunerative or 
confiscatory.—Montana, W. & S. R. Co. v. Morley, 
U. S. D. C., 198 Fed. 991. 


32. Routing by Shipper.—A shipper who in 
routing a shipment selected a longer route than 
he could have taken was not guilty of contribu- 
tory negligence causing injury to the shipment, 
where the carrier in the exercise of ordinary 
eare could have,transported the shipment with- 
out damage.—Uber v. Chicago, M. & St. P. Ry. 
Co., Wise., 188 N. 57. 

23. Commerce—lInitial Carrier.—Property held 
by a carrier in its warehouse after a refusal of 
the consignee to accept, without any notice to 
the consignor, must be considered as still in in- 
terstate commerce for the purpose of determin- 
ing liability for its destruction.—Nashville, C. & 
St. L. Ry. Co. v. Dreyfuss-Weil Co., Ky., 150 S. 
W. 321. 

34. Constitutional Law—Classification.—When - 
a classification contained in a police law is 
called in question, if any state of facts can rea- 
sonably be conceived which would sustain it, 
the existence of that state of facts at the time 
the law was enacted must fhe assumed.—Stewart 
v. Western Union Telegraph Co., S. C., 76 S. E. 
111 

35.——-Coemployee Act.—The Coemployee Act, 
making employees liable’ for damages resultir 
from injuries to, or death of, an employee caus- 
ed by the negligence of a coemployee in the 
Same manner, and to the same extent as if the 
negligence causing the injury or death was 
that of the employer, is not unconstitutional as 
depriving employers of their property without 











due process of law.—Colorado & S. Ry. Co. v. 
Davis, Colo., 127 Pac. 249. 
36. Contempt—-Corporation.—A corporation 


may be fined, and its president may be punished, 
for contempt of court.—Schreiber v. Schomacker 
Piano Forte Mfg. Co., 137 N..Y. Supp. 747. 

37. Contracts—Practical Construction.—A 
practical construction of a contract by the par- 
ties before ary controversy arises will control 
rather than its literal meaning.—Otis v. Pitts- 
burgh-Westmoreland Coal Co., C. C. A., 199 Fed. 
86. 


38. Corporations—Foreign Corporations.—It 
is no objection to a foreign corporation’s right 
to sue to quiet title against a tax deed that it 
has not complied with the laws of the state by 
paying the franchise tax prescribed by Acts 
1907, p. 1213, if it does not appear that the cor- 
poration is transacting any business in the 
state.—Hooker y. Southwestern Improvement 
Ass’n., Ark., 150 S. W. 398. 


39. Insolvency.—A court of equity, admin- 
istering the affairs of an insolvent corporation, 
may require a creditor, holding collateral, to 
realize on the collateral, or have it appraised, 
and the value, or the proceeds thereof, consid- 
ered in the final settlement with him.—Mark v. 
American Brick Mfg. Co., Del., 84 Atl. 887. 

40. Minority Stockholders.—Equity will en- 
join majority stockholders from carrying out 
a proposed plan to raise funds which is in- 
equitable and subversive of the rights of min- 
ority stockholders.—Smith Vv. Westchester 
Bronxville Realty Co., 187 N. Y. Supp. 690. 

al. Officers.—A business corporation is en- 
titled to recover from its president and man- 
ager money paid from the corporate funds, 
without authority, for legal services in defend- 
ing suits brought against him and against the 
eorporation as the nominal party to cancel 
stock wrongfully issued for his benefit.—Chabot 
& Richard Co. v. Chabot, Me., 84 Atl. 892. 

42. Courts—Foreign Corporations.—The de- 
cisions of the United States Supreme Court on 
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the question of the authority of the states to 
enact such statutes as will enable their courts 
to acquire jurisdiction of foreign corporations 
doing business therein are controlling.—H. L. 
& L. F. McSwain v. Adams Grain & Provision 
Co., 8S. C., 76 S& E. 117. 


43. Criminal Law—Insanity.—There are no 
degrees of insanity as a criminal defense; one’s 
guilt being,tested by the question whether he 
knew the nature and quality of his act.—Kirby 
v. State, Tex., 150 S. W. 455. 


44. Damages—Performance Prevented:—Where 
complete performance of a contract is prevent- 
ed by either party, the other who is willing to 
perform is entitled to damages sufficient to 
make him whole.—Beach v. Johnson, Miss., 59 
So. 800. 

45. Death—Action.—One who survived per- 
sonal injuries for an appreciable length of time 
had a cause of action for damages proximately 
caused by the injury.—Melzner v. Northern Pac, 
Ry. Co., Mont., 127 Pac. 146. 


46. Damages.—The right of action for in- 
jury to an employee given by the Federal Em- 
ployer’s Liability Act, did not survive the death 
«© such employee, and in an action for his death 
recovery is limited to the pecuniary injury or 
loss sustained by the beneficiaries——Cain  v. 
Southern Ry. Co., U. S. C. C., 199 Fed. 211. 


47. Presumption.—The presumption of 
death after seven years’ absence is rebuttable 
expressly or by any inherent circumstance.—In 
re Benjamin, 137 N. Y. Supp. 758. 


48. Dedication—vonditions—An owner, in 
making a voluntary dedication of his property 
to the public, may annex conditions to his grant, 
provided they are not inconsistent with the 
dedication and will not defeat the operation of 
the grant.—People’s Gaslight & Coke Co. v. City 
of Chicago, Ill., 99 N. E. 703. 

49. Proof of.—One may not be deprived of 
his property on the theory of a dedication 
thereof for streets, unless the dedication is 
established by unmistakable acts.—Burk v. City 
of Santa Cruz, Cal., 127 Pac. 154. 

50. Deeds—Condition Subsequent.—A deed ab- 
solute in form will not be set aside at the suit 
of the grantors for partial failure of the gran- 
tee to perform his promise to support the moth- 
er of the parties, though the promise is the real 
consideration of the conveyance.—Dixon vy. Mill- 
ing, Miss., 59 So. 804. 

51.——Construction.—The word “issue” in a 
deed means lineal descendants, though it may 
appear from the context to have been used with 
the limited meaning of children, or children and 
grandchildren.—Robeson vy. Cochran, Ill., 99 N 
E. 649, 

52. Reservation and Exception.—The terms 
“reservation” and “exception” in deeds are often 
used as synonymous, though an exception in its 
technical meaning is something withheld from 
a grant which otherwise would pass as a part 
of it, while a reservation is some newly created 
right which the grantee impliedly conveys to 
the grantor.—Smith’s Ex’r. v. Jones, Vt., 84 Atl. 
S66. 

53.——Setting Aside.—Equity will set aside 
a conveyance based on consideration of support 
of the grantor and her husband for life, where 
the grantee refused to furnish the support.— 
Domeracki v. Janikowski, Ill., 99 N. E. 579. 

54. Restrictions.—Where building restric- 
tions are imposed upon several lots in a tract 
according to a general plan for the benefit of 
the several lots, the restrictions give to each 
grantee a right in the nature of an easement, 
which will be enforced in equity against the 
grantee of another of the lots, though there is 
no direct contractual relation between the two 
grantees.—Allen v. Barrett, Mass., 99 N. E. 5/75. 

















55. Diworce—Connivance.—Where the _ hus- 
band employed a detective to procure evidence 
of his wife’s infidelity, and the detective hired 


an assistant. who spent money to entertain the 
wife, and later took her to the house where the 
allerwed adultery relied on was committed, the 
husband was not entitled to a divorce for adul- 
tery.—McAllister v. McAllister, 137 N. Y. Supp. 
833. 
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56. Insanity.— While a sffiouse cannot ob- 
tain a divorce on the ground of insanity or for 
acts committed during insanity, a divorce may 
be obtained for acts happening prior thereto 
notwithstanding the subsequent insanity.—Hus- 
ton v. Huston’s Committee, Ky., 150 S. W. 386, 

57. Drunkards—Intoxication.—Though one 
ma-- be under the influence of liquor, he is not 
necessarily intoxicated, which means loss of 
normal control of one’s bodily and mental fac- 
ulties.—Freeburg v. State, Nebr., 138 N. W. 143. 

58. Emi t D i Easement.—One own- 
ing land burdened with an easement of way in 
favor of third persons may only recover nomi- 
nal damages for the taking of the land for a 
street.—In re Titus Street in the City of New 
York, 137 N. Y. Supp. 817. 

59. Equity—Jurisdiction.—Equitable relief 
will not be denied on the ground of an adequate 
legal remedy, unless the remedy at law is as 
practical and efficient as the equitable remedy. 
—Indianapolis Northern Traction Co. vy. Essing- 
ton, Ind., 99 N. E. 757. 

60. Remedies.—The rule that decrees in 
equity are enforced only in personam has given 
way to the paramount rule that equity may in 
all cases so frame its decrees as to make them 
effective to do equity, and the forms of equita- 
ble relief are as various as the transactions 
regulated in equity.—McMillan v. Barber As- 
phalt Paving Co., Wisc., 138 N. W. 94. 

61. Evidence—Demonstrative.—On an issue as 
to whether a druggist substituted bichloriJe of 
mercury for calomel, it was not error to permit 
an apothecary to use bichloride of mercury in 
crystal form for a test in court, instead of the 
same drug in powdered form.—Mann’s Admr. vy. 
Reynolds, Ky., 150 S. W. 329. 

62.——Judicial Notice—The court may take 
notice of what is common knowledge in a pat- 
ent case, and the presumption of validity aris- 
ing from the grant may be overcome as effectu- 
ally by facts within the judicial knowledge, if 
adequate, as by the introduction of evidence.— 
Charles Boldt Co. v. Turner Bros. Co., C. CG. A, 
199 Fed. 139. 


638. Execution—Waiver.—A purchaser at an 
execution sale who denies the right of another 
to redeem on the ground that the time for re- 
demption has expired thereby waives any ir- 
regularity in the papers showing the right to 
redeem.—Falbe v. Caves, Wis., 138 N. W. 87. 

64. Executors and Administrators—Continuing 
Business.—An executor, who, ‘without author- 
ity, continues the business of his testator, does 
not render service entitling him to compensa- 
tion independent of his statutory commissions. 
—tIn re Archer, 137 N. Y. Supp. 770. 

65. Fire Insurance—Estoppel.—Where an in- 
surer knew, at the issuance of a fire policy, 
that the building insured was upon land owned 
by the Choctaw and Chickasaw Tribes of Indi- 
ans, it thereby waived a condition in the policy 
requiring sole and unconditional ownership by 
the insured.—Conley v. Northwestern Fire & 
Marine Ins. Co., Okla., 127 Pac. 424. 

66. MFraud—Deceit.—Where one party induces 

another to purchase land by misrepresenting 
the purchase price and agreeing that he will 
himself purchase an undivided half of the land 
at the price stated, the party making such false 
statements will be liable in deceit for damages 
for the difference between the price paid by de- 
fendant and the price paid to him by the plain- 
tiff. and the value of the land was not an issue. 
Carnahan vy. Moore, Wash., 127 Pac. 195. 
67. Frauds, Statute of—Lease.—An agree- 
ment to make a lease, as distinguished from a 
present oral lease, is within the statute of 
frauds, and must be in writing.—Matthes v. 
Wier, Del., 84 Atl. 878. 

68. License.—A license is not within the 
statute of frauds, and it is immaterial whether 
it is oral or written.—City of Berwyn v. Berg- 
lund, Ill., 99 N. E. 705. 

69. Fraudulent Conveyances—Husband and 
Wife.—Where a husband received money from 
his wife and used it as his own, without objec- 
tion on her part, for many years, and obtained 
credit on the faith of its being his own, the wife 
conld not afterwards assert her claim to such 
money, or its proceeds, against the husband's 
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ereditors.—Goodrich  v. 
Ark., 150 S. W. 406. 


70. Good Wili—Estimating Value.—In esti- 
mating the value of the good will of decedent’s 
business, abnormal profits in one of the last 
three years before his death should be disre- 
garded.—In re Welch, 137 N. Y. Supp. 941. 

71. Guaranty—Release of Guarantor.—While 
a creditor must not take any affirmative action 
which will destroy or impair the rights of gruar- 
antors as between themselves, the mere delay 
in prosecuting the guarantors did not discharge 
one who was prejudiced thereby, although he 
requested prosecution of the claim.—Hard v. 
Mingle, N. Y., 99 N. E. 542 


72. Husband and Wife—Temporary Alimony. 
—A wife, suing for separation on the ground of 
cruelty and abandonment, is entitled to tem- 
porary alimony and a counsel fee, where the 
husband admits the abandonment, and the prin- 
cipal issue to be tried is whether she was the 
common-law wife of anotner when or before she 
married defendant.—Unger v. Unger, 137 N. Y. 
Supp. 730. 

73. Indictment and Information—Abatement. 
—The pendency of an indictment in another 
court having jurisdiction of the cause for the 
same offense is not a ground of abatement.— 
Hall v. State, Ind., 99 N. E. 

74. Injunction—Res Judicata.— Where a court 
declares a contract illegal and enjoins its exe- 
ecution, no rights against the party in whose 
favor the judgment is made can be founded on 
an execution of the contract, unless the parties 
before or after take such steps as are equiva- 
lent to the making of a new contract on a new 
and lawful consideration.—McMillan v. Barber 
Asphalt Paving Co., Wis., 138 N. W. 94. 

75. Unlawful Interference.—Where defen- 
dants have maliciously interfered with the law- 
ful and valid contracts between complainant 
and its customers, a permanent injunction may 
be granted without proof of express malice.— 
Sperry & Hutchinson Co. vy. Pommer, U. S. D. C., 
199 Fed. 309. 


76. Insurence—Waiver.—There can be no 
waiver of forfeiture of an insurance policy by 
an agent, who the policy distinctly provides has 
no authority to waive its provisions.—Scheeler 
v. Casualty Co. of America, 137 N. Y. Supp. 811. 

77. Intoxicating Liquors—Evidence.—In a 
prosecution for illegal sale of liquor, receiving 
in evidence the federal liquor license issued to 
defendant and obtained by stealth was not err- 
or.—Nixon v. State, Neb., 138 N. W. 136 

78.——Near Beer.—A municipal ordinance re- 
quiring one who Sells “near beer’ to give bond 
that he will keep an orderly house, and will not 
violate the state liquor laws, or disobey the 
city ordinances regulating the liquor business, 
is reasonable, and a bond pursuant thereto val- 
id.—City of Albany v. Cassel, Ga., 76 S. E. 105. 

79. Judgment—Control Over.—During the 
term in which a judgment is rendered, the court 


Bagnell Timber Co., 





retains jurisdiction to modify, vacate, or set it 
aside, and may entertain a motion for either 
purpose which may be kept alive by proper con- 
tinuances until disposed of.—People vy. Wells, 
Tll., 99 N. E. 606. 


80. Landlord and Tenant—Sublessee.—In an 


action for rent by a lessee against one to whom 
he had sublet, it is no defense that the lessee 





was in arrears of rent to the owner.—Dyett v. 
Harney, Colo., 127 Pac. 226. 
81. Life Estates—Present Value.—Where the 


owners of a life estate and the owners of the 
remainder joined in a mining lease, the life 
tenants are entitled either to have the royalties 
invested and receive the income, or receive such 
preportion of the royalty as will amount to the 
present value of an annuity for:the life expec- 
tancy of the life tenant equal to the interest on 


the rovalties at 6 per cent.—Barnes v. Keys, 
Okla., 127 Pac. 261. 

82 Libel and Slander—Meaning of Words.— 
In libel, words are to be construed according 
to their plain and natural import.—Arnold vy. 
Ingram, Wis., 138 N. 7. 111. 

83.——Mental Anguish.—In an action for libel 
in which mental anguish is a proper element of 
damages, evidence that plaintiff had a wife and 





sister was admissible-—Post Pub. Co. v. Peck, 
Cc. C. A., 199 Fed. 6. 


84. Limitation of Actions—Kevival of Action. 
—Defendant having accepted the benefits of a 
contract by plaintiff with her husband as her 
agent for an extension of mortgage indebted- 
ness is estopped to deny the validity of the con- 
tract, in order to make a plea of limitations 
available.—Phillips vy. Phillips, Cal., 127 Pac. 346. 


85. Revival of Action.—An indorsement of 
the proceeds of a trustee’s sale on a note held 
not rendered a new promise by the maker be- 
cause an attorney hired by the holder’s agent 
at the instance of the maker to look after his 
interest was present, and assented to such in- 
dorsement.—Ferris v. Curtis, Colo., 127 Pac. 236. 


86. Mandamus—Discretion.—Mandamus is not 
a writ of right, and is allowed only in further- 
ance of justice, and is not allowed unless re- 
lator shows a clear legal right thereto.—Cook 
v. Board of Election Com’rs. of Cheboygan Coun- 
ty, Mich., 138 N. W. 1. 

87. Master and Servant—Assumption of Risk. 
—The risks assumed by an employee as a part 
of the contract of hiring are those of the par- 
ticular work or class of work for which he is 
employed, and, if he is ordered temporarily to 
do other work involving different or greater 
dangers, he does not, by obeying such orders, 
necessarily assume the risk incident to such 
other work.—Osborn y. Adams Brick Co., Ind., 
99 N. E. 530. 


88. Vice Principal—The duty of the engi- 
neer to turn off steam from a boiler to an en- 
gine before beginning repairs on the engeine, 
necessary to render the work reasonably safe, 
is a nondelegable duty, in the performance of 
which he was a vice principal, and not a fellow 
servant of the fireman, who was ordered to as- 
sist in making repairs.—Lackey v. Big Creek 
Timber Co., Wash., 127 Pac. 190. 

89. Warning.—A master is not negligent in 
failing to warn his servant of danger, unless 
he knows of the danger, and knows that the 
servant is excusably ignorant thereof.—Covelll 
v. Cooper Underwear Co., Wis., 138 N. W. 40. 

90. Mines and Minerals—Surface Rights.— 
Grantee of coal under land, with free right to 
use surface as far as necessary for mining, has 
the right to dump refuse at the mine entrance, 
using as much of the surface as is strictly 
necessary and reasonable-—Dewey v. Great 
Lakes Coal Co., Pa., 84 Atl. 913. 

91. Monopoltes—Right of Action.—That a 
contract for the sale of goods was violative of 
the anti-trust statute did not preclude plaintiff 
from recovering the reasonable value of the 
goods sold, in an action on a quasi contract.— 
McCall Co. v. Hughes, Miss., 59 So. 794. 

92. Mortgages—Deeds.—Where a grantor con- 
veyed his premises by deed absolute in form to 
secure the payment of money previously ad- 
vanced by the grantee to him and money ad- 
vanced at the time of the execution of the deed, 
and the grantee contracted to reconvey on pay- 
ment of the debt, the transaction established 
the relation of mortgagor and mortgagee.— 
Falbe v. Caves, Wis., 138 N. W. 87. 

93. Election.—A mortgagee having two lots 
as security will be compelled to satisfy his 
claim out of the proceeds of one of them, if 
they are sufficient for that purpose, as against 
another mortgagee who holds only the other lot 
as security for his debt.—Hubbard v. Lydecker, 
137 N. Y. Supp.| 714. 

94, Laches.—A delay of some 30 years in 
suing to set aside a voidable foreclosure sale 
and acquiescence in the sale during such period 
amounted to laches, justifying denial of relief. 
—Chicago & N. W. Ry. Co. v. Garrett, Il, 99 
N. E. 643. 

95. Sale on Notice.——The provisions of ° 
trust deed authorizing a sale of the property of 
the grantor must be strictly comnlied with in 
all their details, though such details may seem 
unimportant i i 
ford, Tex., 150 S. W. 465. 


96. Negligence—Concurrence.—If plaintiff's 
negligence concurs with defendant’s negligence 
up to the time of injury and contributes to its 
production, no recovery may be had under the 
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last clear chance doctrine.—Melzner v. Northern 
Pac. Ry. Co., Mont., 127 Pac. 146. 

97. Manufacturers.—As a general rule, a 
manufacturer is not liable for injuries sustain- 
ed by a third person, who buys his goods from 
an intermediate dealer, unless the manufactur- 
er put the goods on the market with knowledge 
of the defect therein, or unless the goods are of 
such a kind as to be imminently dangerous to 
human life or health.—Burkett v. Studebaker 
Bros. Mfg. Co., Tenn., 150 S. W. 421. 

98. Officers—De Facto.—A de facto officer, in 
possession of his office, can defend against one 
who attempts to intrude, but cannot rely upon 
his de facto character to regain that to which 
he has no right in fact.—State v. Arnold, Wis., 
138 N. W. 78. 

99. Parties—Joint Obligee.—At common law 
a joint obligee could not sue in his own name, 
but could join his co-obligee as plaintiff, even 
against his remonstrance, by giving bond to 
save him harmless from costs.—Williams v. Pa- 
cific Surety Co., Ore., 127 Pac. 145. 

100. Party Walls—Contribution.—A proprietor 
of land has no right to avail himself of the di- 
vision wall built by an adjacent proprietor, be- 
fore paying his proportionate share of the cost 
of its erection, for, until he pays such share, 
the wall is not one in common, but the exclusive 
property ef the builder.—Conner y. Jov, Tex., 150 
8. W. 485. 





101. Payment—Pleading.—In an action on a 
simple contract, proof of payment, or of accord 
and satisfaction, of a disputed claim, is admis- 
sible under the general issue, without specifica- 
tion.—Shore v. Powell, W. Va., 76 S. E. 126. 

102. Principal and Agent—Constructive No- 
tice.—A principal who has constructive notice 
of his assumed agent’s acts is presumed to rati- 
fy them by acting under them.—Phillips v. Phil- 
lips, Cal., 127 Pac. 346. 

108. Implied Authority.—To authorize an 
agent to perform an act under his implied au- 
thority, it must have been necessary to promote 
or effectuate the purpose of his express author- 
ity; it not being sufticient that it is merely ad- 
vantageous or convenient, or effectual in car- 
rying out the business of the agency.—United 
States Bedding Co. v. Andre, Ark., 150 S. W. 
413. 

104. Personal Liabilitv.—Where an agent 
of an owner falsely represented that he had au- 
thority to lease premises for at least a year, 
and one, relying on the representations, pur- 
chased the rooming house on the premises and 
took possession, and was subsequently dispos- 
sessed by the owner, the agent was liable for 
the fraud.—wWilkins & Cornish Realty Co. v. 
Jones, Colo., 127 Pac. 224. 

105. Quieting Title—Possession.—In order to 
maintain an action to quiet title, plaintiff must 
allege his possession coupled with title-——Dodge 
v. Millett, Colo., 127 Pac. 247. 

106. Reformation of Instruments—Mutual Mis- 
take.—Relief from a mutual mistake is not con- 
fined to a mistake with reference to a past 
event, or to the present existence of some fact 
or thing, but extends to a future event, where 
by its nonoccurrence the language of the con- 
tract does not express the actual intent.—F, P. 
Cutting Co. v. Peterson, Cal., 127 Pac. 163. 

107. Sales—Election.—A buyer who may re- 
scind for breach of express warranty need not 
resort to that remedy, but he may affirm the 
sale and sue on the warranty, or rely on the 
breach when sued for the price, unless the con- 
tract expressly confines his remedy to a rescis- 
sion.—Harron, Rickard & McCone vy. Sisk, Cal., 
127 Pac. 3565. 

108. Warranties.—Where a contract for the 
sale of a heating plant contained written war- 
ranties, there could be no implied warranties.— 
Sheafe v. Zastrow, S. D., 138 N. W. 16 

109. Set-Of and Counterclaim—Affirmative 
Judgment.—At common law a defendant could 
not counterclaim a demand so as to obtain an 
affirmative judgment against plaintiff for any- 
thing but costs, but, under the Code, counter- 
claims are allowed and an affirmative judgment 
may be had thereon without limit.—Williams v. 
Pacific Surety Co., Ore., 127 Pac. 145. 














110. Specitic Performance—Mutuality.— Where 
a vendee may maintain a suit for specific per- 
formance, the vendor may also maintain a suit 
for specific performance of the agreement to 
pay the price.—Donahoe y. Franks, U. S. D. @ 
199 Fed. 262. ; 


111.——Statute of Frauds.—Part performance 
of a parol contract within the statute of frauds 
removes the bar of the statute; and part pay. 
ment of the price, acknowledged in writing, js 
such part performances.—Matthes v. Wier, Del 
84 Atl. 878 


112. Street Railroads—Look Out.—Street raj}. 
roads are under no duty of keeping a lookout 
for persons, so as to prevent them from coming 
in contact or collision with the rear end of their 
cars while going around curves.—Gribbins y, 
mentnoky Terminal & Traction Co., Ky., 150 §, 


113. Torts—False Statements.—Defendant is 
liable for damages resulting to plaintiff from 
withdrawal by a bonding company from plain- 
tiff’s bond as bank cashier, if defendant induc- 
ed the withdrawal by writing false statements 
to the company that plaintiff was “spending 
monev too fast” and was likely to become in- 
sane; but there is no liability if the statements 
were true, though malicious.—McClure y. Me- 
Clintock, Ky., 150 S. W. 332. 


114. Trusts—Death of Trustee.—In general, 
on the death of a trustee, the trusteeship de- 
volves on the executors or administrators of 
the deaceased_ trustee.—Friedley v. Security 
Trust & Safe Deposit Co., Del., 84 Atl. 883. 


115. Principal and Agent.—An agent can- 
not acquire title at a sale of land for taxes, as 
whatever interest he does acquire will be held 
by him in trust for his principal.—Peabody y. 
Burri, Ill., 99 N. E. 690. 


116. Waters and Water Courses—Definition. 
—To constitute a water course, it is only neces- 
sary that the conformation of the land is such 
eas to ~ive servient waters flowing from one tract 
to another a fixed determinate course.—Town of 
Bois D’Arc v. Convery, IIll., 99 N. EB. 666. 

117. Wills—Construction.—W here testator 
remained intestate as to the reversionary inter- 
est in lands devised for life, heirs for whom he 
stated he made no provision, because of having 
made provision during his lifetime, were enti- 
tled to participate in the distribution of the 
property devised for life at the death of the life 
tenant.—Lane vy. Patterson, Ga., 76 S. E. 47. 

118. Domicile.—Where the domicile of a 
married woman, dying in’ California, was in 
the state and county of New York, the surro- 
gate of such county has jurisdiction to pro- 
bate her last will.—In re McElwaine’s Will, 137 
N. Y. Supp. 681. 

ads Intert.—A will must be construed s0 
as to give effect to the true intent of the tes- 
tator as determined from the circumstances of 
its execution, though such construction be not 
in harmony with the technical definitions of the 
words used.—Snorgrass v. Thomas, Mo., 150 §. 
W. 106. 

120. Nullity.—A devise in a will that gives 
the same estate which the devisee would take 
under the statute of descent is a nullity, and 
the devisee takes as an heir, by descent, and 
not under the will; hence a will which makes 
no other disposition of property than the law 
would is a nullity, and not subject to contest. 
—Wheeler v. Loesch, Ind., 99 N. E. 502. 

121. Renunciation.—A surviving husband, 
who is left nothing by his wife’s will, need not 
renounce the will in order to entitle him to one- 
half of her surplus property.—Simmons’ Adm’r. 
v. Simmons, Ky., 150 S. W. 59. 

122. Testamentary Capacity.—Neither old 
age nor feeble health, nor both together, though 
combined with a defective memory and mental 
slugrishness, will constitute testamentary inca- 
pacity.—Geiger v. Bardwell, Ill., 99 N. E. 582. 

123. Undue Influence.—In a suit to contest 
a will on the ground of undue influence, declara- 
tions of a beneficiary indicating the exercise of 
undue influence are inadmissible to conclude the 
rights of others taking under the will.—Cunnift 
v. Cunniff, Ill., 99 N. E. 654. 
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4 double volumes, 


sing, old Eng. Ed.) 


vol. Breese, 4 vol. \m. & Eng. Ency. Law, 

. 40 missing). Am. & Eng. Ency. Law, 
missing). All of 

e., 13 vois.; all of STATUTES 


ys, 14 vols.; all of 


Session Laws, 1879, ine. 
1903 to date. 
7. ¢c. Ei. bk vei) California, Derring’s Sayles’ 
S). Annotated. 
ey, 15, 23, 33 to 45 Louisiana, Mississippi, Washington, United States 





Compiled ed, 1901 


of volumes in each set of books and we 
them very promptly. Write for price or make an offer for one or all of 


CENTRAL LAW JOURNAL COMPANY 


STATE REPORTERS) 


Pacific, 122 volumes. 
Re- 
inclusive; 


26 vols, Supreme C« Annotated of 


SELECTED REPORTS 


CYCLOPAEDIAS, 


\rizona, Comp. JI. of 1901; 


St. Louis, Mo. 





YWLIM 
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“A big future 
ahead of him— 


A How did he climb 
i up the ladder so quickly2— | 
: What is the secret of his sucess >” fae 





—— 








HESE are the thoughts this admiring 

group of friends are expressing about gee 

this well put up, impressive young El 

4 ' lawyer, as he hurries down the corridor to = 

¥ the doorway of the court room. He enters; a 

f ; they follow. As his trial work progresses 

spectators note that he shows all fairness to 

the court, all courtesy to his opponent, all “The man with a big f.ture ahead of him,’* 
loyalty to his client. Because he is well 

prepared on every occasion he is pointed out as The Man Who 
Knows:—What To Do—How To Bo It—And Who Does It, effici- 


ently. He studies and relies upon 


te- £ “Admiring Friends.” 


Lawyers Reports Annotated 


“His Book of Answers” 

Given the necessary physical qualifications of health and energy, the trained mentality and the determina- 
tion to win, you can become as this young man by relying upon L.R.A. as your cornerstone of success. 

L.R.A. (Lawyers Reports Annotated ) is an illustrated compendium or abstract of the law, built upon 
selected cases from final courts, and containing the most exhaustive annotation ever attempted; having a 
complete digest which enables the busy lawyer to not only quickly find the law but to lay his finger on 
the vital points at issue. It saves his time, his effort, and increases his efficiency. It gives him all the 
cases ‘‘on the fence’’ for and against ; and is, if desired, a reliable briefmaker ; in fact, judges and lawyers often take their 
briefs and opinions from L.R.A. direct. 
Ol; There are six volumes of L.R.A. per year at $4.00 per volume. Sold only in series. You would not let $24.00 per 
ne. year stand between you and efficiency in your life’s work ! Thea write to-day 


for sample pages, prices and terms on back volumes. gv THE az 


ve, 
of 


les’ 


if specially requested, we will d id to any 
ites } FREE, | dovces toe aaa pod wlier  grottny oop Waele size 
9" x12"), entitled ** HOW i WIN CASES,” written by 800 lawyers. 
P The Lawyers Co-op. Publishing Co., Rochester, New York 
| New York Chicago St. Paul Seattle GIVE REAL SERVICE 
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Collateral Securities 
and Pledges 


UDGE LEONARD A. JONES has been for years the leading 
aster in America on the different branches of Property Law. 

His works have been cited by every court of last resort and have 
been more generally used by courts and counsel than all other texts on 
their respective subjects combined. 

Collateral securities immediately upon its publication became the 
standard work on the subject. This new edition has been revised and 
brought down-to-date by Edward M. White of the Indianapolis bar. 











IMPORTANT SUBJECTS 


Pledges and Securities. 

Negotiable Instruments. 

Non-Negotiable Choses. 

Corporate Stock. 

Bills of Lading and Warehouse Receipts. 

The Rights and Liabilities of the Pledgor, 
the Pledgee and the Surety. 


Payment and Redemption, Bankruptcy, 
Insolvency and Remedies. 





























An Indispensable Book for Any Lawyer Engaged 
ln Commercial Practice 


Paralle] citations are made to the Reporter System, tne 
L. R. A. and to the Trinity System. 


One Large Volume 1000 Pages Law Buckram Price, $6.50 Delivered 


THE BOBBS-MERRILL COMPANY 
Indianapolis, Indiana, USA 
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